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Court of Appeals of the District of Columbia. 


No. 4112. 

Home Beneficial Association, &c., Plaintiff in Error, 

vs. 

Bathurest Lomax. 


1 Municipal Court of the District of Columbia. 

No. 87440. 

Bathurest Lomax, Plaintiff, 

vs. 

Home Beneficial Association, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above-entitled cause, to wit: 

2 Declaration. 

Filed January 20, 1923. 

In the Municipal Court of the District of Columbia. 

No. 87440. 

Bathurest Lomax, Plaintiff, 

vs. 

Home Beneficial Association, a Corporation, Defendant. 

The plaintiff, Bathurest Lomax, sues the defendant, Home Bene¬ 
ficial Association, for weekly benefits due and payable under de¬ 
fendant's policy No. 2,047,409, from September 27, 1922, to Novem¬ 
ber 27. 1922, eight weeks, $80.00. 

MILLAN & SMITH, 
Attorneys for Plaintiff. 
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HOME BENEFICIAL ASSOC. VS. BATHUREST LOMAX. 


Bill of Particnl ir.i. 

Filed January 20. 102*1. 

Home Beneficial Association to Bathurest Lomax. Hr., to weekly 
benefits from September 27. 1922. to November 27. 1922, eight 
weeks, at $10.00, $80.00. 


Find inr/. 
Mav 14. 1928. 


******* 

Suit by plaintiff to recover $80 representing weekly benefits under 
a policy of insurance issued by defendant. 

Defense: That notice of illness was not given as required by the 
policy (Ex. A for P). 

Plaintiff’s testimony was to the effect that be was taken ill about 
September 12, 1922. in Alexandria, Ya.. and was attended 
3 there bv a physician; that he was confined to his room for 
two weeks; that thereafter he called at the office of the Com- 
panv and upon its request produced the doctor's certificate, and after 
calling two or three times received one week’s sick benefits under the 
policy, $10, less $1.50 for dues up to and including September 25, 
1922, which are credited in the premium book, (Ex. B for P) under 
date of Sept. 20, 1922. That thereafter he was again taken ill and 
became completely incapacitated from performing his ordinary 
avocation of moving furniture in Smith's Storage & Transfer Com¬ 
pany, that he sent no word to the defendant because he was too ill 
to do so. 

One of his fellow employees testified that he went to see plaintiff 
from time to time, at intervals of a week or ten days, during the 
two weeks of his illness and found him in bed each time and he 
always seemed to be in distress and complained of a pain in his 
stomach and that he was in misery, and bad tbe look of a man feeling 
bad: another fellow employee saw him two or three times and he was 
in bed each time; a third, Mrs. Gilchrist, the bookkeeper, testified 
that she had paid the collector the premium on plaintiff’s policy 
each week; that the same collector called each time; that when he 
called in September she told him plaintiff was sick and he made no 
remark then and when he called again she asked him if he had 
collected from plaintiff and he replied that plaintiff was in default; * 
that this conversation took place a few days before she left for Iowa 
on October 8, that the collector said he wanted a doctor’s certificate, 
but left no card or paper to be filled out. Another fellow employee, 
Rachel K. Lee, the cashier, also had a talk with the collector about 
plaintiff and he left no card or paper with her and said nothing 
about a doctor’s certificate. 
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4 Defendant s witnesses testified that plaintiff had been con¬ 

fined to his bed and room during September, October and up 
to the latter part of November, leaving his room only to go to the 
toilet, and that he did no work during that time. 

A careful perusal of the cases cited by counsel shows that in 
order to effect a forfeiture of a policy of insurance such as the one 
in suit the language must he plain and unambiguous in respect of the 
conditions relied upon to protect the company, the plain intention 
of the parties being to effect insurance and proper protection against 
the calamity of illness befalling plaintiff. A reasonable construction 
of the policy indicate- that the doctor's certificate was not of the 
substance or essence of the contract of insurance sued upon herein, 
which states that the form was to be furnished by the Company; 
the Company having notice of the illness and failing to furnish the 
form of the certificate cannot now take advantage of its own omission 
and plaintiff is entitled to recover weekly benefits from the date when 
Mrs. Gilchrist, who had been paying the weekly premiums, notified 
the company of plaintiff's illness, namely. October 4, 1922. 

Finding for Plaintiff for $70. and interest from November 27, 
1922, with costs. 

May 14, 1923. 

MARY O’TOOLE, 

Judge. 

•") Motion for a A 'for Trial. 

Filed Mav 10, 1923. 


Now comes the defendant, by its attorney. .James A. O’Shea, Esq., 
and moves the Court for a new trial in the above entitled cause and 
for reasons therefor shows to tin* Court: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. That the verdict is contrary to tin* law as given to the jury by 
the Court. 

4. That the Court erred in instructing the jury. 

o. That the Court erred in admitting evidence contrary to law. 
<>. That the Court erred in refusing to admit evidence eontrarv to 
law. 

7. That new and material facts have come to light since the trial. 

JAMES O’SIIEA. 
Attorney for Defendant Co. 

Millan & Smith, 

Attornevs for Plaintiff. 

- C/ • 

Washington, D. C.: 

Please take notice that I will call the above motion to the attention 
of the Court on Tuesday the 22nd day of May A. D., 1923, at ten 
(10) o'clock. A. M., or as soon thereafter as counsel mav be heal’d. 

JAMES A. O’SHEA, 
Attorney for Defendant Co. 
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Service acknowledged this lOtli dav of Mav A. I)., 1923. 

MILLAN & SMITH, 

Attorneys for Plaintiff. 

G Order Overruling Motion for A cte Trial. 

It appearing under Rule of Court that defendant's motion for a 
new trial filed herein on the lGtli dav of Mav. 1923, should he 
overruled, and judgment on the finding entered, it is so ordered. 
Wherefore, it is considered that the plaintiff recover of the defendant 
the sum of Seventy Dollars ($70) with interest from November 27. 
192*2, and costs. (Minutes 10, Rage GO—-July 2. 102:5.) 

Judgment. 

Entered within the above order. 


Orders Extending Time for Filing of Pill of Exceptions and 

Transcript of Record. 

******* 


Upon motion of the defendant, and good cause therefor being 
shown the court it is this 14th day of August. 102:5 adjudged and 
ordered that the time for submission of the bill of exceptions on 
appeal herein be and is herebv extended to and including September 
8, 1923. 

ROUT. E. MATTIXOLY. 

,1 udg<. 

No objection. 

MILLAX A* SMITH, 

Attorneys for Plaintiff. 

******* 


Upon motion of the defendant, and good cause therefor being 
shown the Court is this 8th day of September. 102:5. adjudged and 
ordered that the time for settling tin* hill of exceptions on appeal 
herein he and is hereby extended to an- including September 20. 


No objection: 

MILLAN & SMITH, 

Attorneys for Plaintiff. 


MARY O'TOOLE. 

Justice 


******* 

* 

Upon motion of the defendant, and good cause therefor being 
shown the Court it is this 20th day of September, 1023 adjudged 
and ordered that the time for settling the bill of exceptions on appeal 
herein be and is herebv extended to and including October 7>th, 1023. 

MARY O'TOOLE. 

J notice. 
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No objection: 

MILLAN & SMITH, 

Attorneys for Plaintiff. 

* * * * * * * 

Upon motion of the defendant, and good cause therefor being 
shown the Court it is this 5th day of October, 1913 adjudged and 
ordered that the time for settling the bill of exceptions on appeal 
herein be and is hereby extended to and including October 26, 1923. 

MARY O’TOOLE, 

Justice. 

No objection: 

MILLAN & SMITH, 

Attorneys for Plaintiff. 

* * * * * * * 

Upon motion of the defendant, and good cause therefor being 
shown the Court it is this 26th day of October, 1923 adjudged and 
ordered that the time for settling of the bill of exceptions on appeal 
herein be and is hereby extended to and including November 9, 1923. 

ROBT. E. MATTINGLY, 

Justice. 

No objection: 

MILLAN & SMITH, 

Attorneys for Plaintiff. 

******* 

S Upon motion of the defendant, and good cause therefor be¬ 

ing shown the Court it is this 9th day of November, 1923 
adjudged and ordered that the time for settling the bill of ex¬ 
ceptions on appeal herein be and is hereby extended to and includ¬ 
ing November 23, A. D., 1923. 

MARY O’TOOLE, 

Justice. 

No objection: 

MILLAN & SMITH, 

Attorneys for Plaintiff. 

******* 

This matter coming on to be heard, and upon Motion of counsel 
for petitioner, it is by the Court this 23d day of November A. D. 
1923, ordered, that the time for the settling of the Bill of Ex¬ 
ceptions be and it hereby is extended to and including the 10th day 
of December, A. D., 1923. 

By the Court: 

MARY O’TOOLE, 

Justice. 
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1 Consent: 

MILL AN & SMITH, 

Attorneys for Plaintiff. 

******* 

This matter coming on to he heard, and upon Motion of counsel 
for petitioner, it is by the Court this 10th day of December, A. D., 
1923, ordered that the time for the settling of the Bill of Exceptions 
be and it hereby is extended to and including the 21st day of 
December, A. I)., 1923. 

Bv the Court: 

MARY O'TOOLE, 

Justice. 

I Consent: 

MILLAN A SMITH. 

Attorneys for Plaintiff. 

******* 
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This matter coining on to he heard, and upon Motion of 
counsel for petitioner, it is by the Court this 2d day of 
January. A. I)., 1924, ordered, that the time for the settling of the 
Bill of Exceptions he and it hereby is extended to and including the 
9th day of January. A. I).. 1924. 

Bv the Court: 


We consent: 

MILLAN & SMITH, 

Attorneys for Plaintiff, 


MARY O'TOOLE. 

Judge. 


Memoranda in. 

Bill of Exceptions submitted, signed and ordered of record nunc 
pro tunc, January 9. 1924. (Minutes 19. Rage 151.) 

10 Filed Jan. 9, 1924. Municipal Court, District of Columbia. 

In the Municipal Court of the District of Columbia. 

No. 87440. 

Batiiurest Lomax. Plaintiff, 
vs. 

The Home Beneficial Association. Defendant. 

Be it rememl>ered that on the twelfth dav of February, A. D. 1923 

• * 

the above entitled cause came on for trial in the Municipal Court of 
the District of Columbia before Honorable Mary O’Toole one of the 
Justices of the said Court, to try the issues joined between the plain- 
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tiff and the defendant: Present on behalf of the plaintiff, Millan & 
Smith; on behalf of the defendant Association, James A. O’Shea, 
Esq. 

Whereupon the plaintiff to maintain the issues on his pail joined, 
produced the plaintiff, Bathurest Lomax, who testified substantially 
as follows: That he has been employed by Smith’s Transfer and 
Storage Company for five or six years and was so employed from 
September 26th io November 27, 1922. 

It was then and there agreed between counsel for the respective 
parties that the plaintiff did have a policy of defendant which read 
as follows: 

11 Incorporated Under the Laws of Virginia 

Home Office, Richmond, Va. 

Home Beneficial Association. 

No. —. 

Sick, Accident, and Death Benefit Policy, Weekly Premium. 

In consideration of the representations made in the application 
for this policy, which application is hereby made part of this contract, 
and the payment in advance to the Association of the weekly pre¬ 
mium named in the schedule below and a like premium on or be¬ 
fore each Monday during the continuance of this policy, doth hereby 
promise and agree, subject to the rights and conditions below, to pay 
to the person named as the insured in said schedule, when total- in¬ 
capacitated bv sickness or accident from performing or giving any 
attention whatsoever to his or her usual or other occupation and so 
as to he confined to his or her bedroom, the sum named in said sched¬ 
ule as a weekly benefit each week during such incapacity, seven con¬ 
secutive days making one week, to commence from the date when 
the doctor s written notice of such disability given on forms provided 
by the Association is received at the office of the Association, and as 
evidence of the Association’s liability for weekly benefits, it requires 
a doctor’s certificate on its own blanks at the end of each week of 
incapacity. 

The Association doth further promise and agree, subject to the 
rights and conditions below, to pay the sum named in said schedule 
as death benefit within twenty-four hours after satisfactory proof is 
made to the Association by the attending physician on the Associa¬ 
tion’s blanks, of the death of said insured, to the person or persons 
named as beneficiary in said schedule, or in case of the beneficiary’s 
previous death, to the insured’s executors, administrators, assigns, 
husband or wife, or any relative by blood, and the production bv the 
Association of a receipt signed by either of said persons, shall be 
conclusive evidence that such benefit has been paid to the person or 
persons entitled thereto, and that all claims under this policy have 
been fullv satisfied. 




8 


HOME BENEFICIAL ASSOC. VS. BATIIUREST LOMAX. 


Xo obligation of any character is assumed 1»y tin* Association prior 
to the date hereof, nor unless the insufed he alive and in good health 


and sound of mind and body at the time of* the delivery of this policy, 
and one or more weekly premiums have Keen paid. 

This policy is issued subject to the following rights and conditions: 

First. If the weekly premium on this policy he four Mondays in 
arrears, it shall thereupon become void and lapsed, and all the pre¬ 
miums paid hereon shall he forfeited to the Association: but said 
policy may he revived upon payment of all arrears and satisfactory 
evidence of the insurability of the applicant at the* time of revival, 
when such applicant shall he entitled to benefits, only after two weeks 


from date of revival, provided said applicant shall he in good health 
prior and up to two weeks after such revival. 


Second. Onlv one-half of the* weeklv benefit named in the Sched¬ 


ule below will he paid for sickness or accident occurring within twelve 
months from the date of this policy, and thereafter the full amount. 

Third. The Association agrees, after this policy is nine months in 
force, to pay for child-birth one-half what otherwise would he due. 
hut not to exceed five dollars in anv one confinement, and in case of 


mishap not to exceed two and one-half dollars. 

Fourth. Only one-fourth of the death benefit named in the sched¬ 
ule below will he paid if death occurs within six months from the date 
of this policy, only one-half after six months and before twelve 
months, and thereafter the full amount. 

Fifth. Tn case the insured has or dies from any pulmonary, tu- 
ba-cular, kidney or heart disease within one year from the date 
hereof the liabilitv of the Association shall he limited to one-half of 
what it otherwise would he. It is further provided that no benefits 


whatsoever will he paid when sickness, accident or death is the result 
of suicide, or attempt to commit suicide, insanity, drunkenness, im¬ 
morality, or being engaged in active military or naval services, or 
violation of any of the laws of the land, or the insured dies at the 
hand of the heneficiarv. 


Sixth. Should the insured he pronounced by any regular physician 
to he permanently disabled by sicknes- or accident the Association 
may cancel this policy by paving the death benefit les-^ all weekly 
benefits previously paid since the date of the disability. 

Seventh. In case of chronic diseases, the Association reserves to 


itself the right to pay to the insured thirteen weeks’ benefits the first 
year, and shall be required to pay onlv two weeks' benefits each year 
thereafter during the continuance of this policy: and in no ease, 
chronic or otherwise, will the Association pav more than thirteen 
weeks’ benefits within a period of twelve months. 

Eighth. The conditions, representation and answers contained in 
the application for this policy being a part and the basis of this con¬ 
tract. the applicant hereby warrants the same to be full, complete 
and true, and if any of them be untrue, this policy may he cancelled 
and all premiums paid hereon forfeited to the Association. 

Xinth. If the age of the insured is not correctly stated herein, no 
greater amounts will be paid than the premiums paid hereon would 
have purchased at the true age of the insured at the time of the issu¬ 
ance of this policy, and the Association reserves the right to require 
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proof of the true age of the insured, should occasion arise to deter¬ 
mine the amount the insured or the beneficiary may be entitled to 
under this policy. 

Tenth. The collecting of premiums is a matter of courtesy, and 
will not be accepted as an excuse for non-payment, as all premiums 
ean.be paid at the Association’s office daily except Sunday, or legal 
holidays. 

Eleventh. No suit shall be brought or action commenced against 
the Association under this policy until thirty days have expired, after 
filing in its office all proofs of claims on all forms provided by the As¬ 
sociation, nor after twelve months from the death of the insured, or 
the cause of action accrues: and when application is made for blank 
form9 on which to make proof of death for claim hereunder, this 
policy with all receipt books must be surrendered to the Association, 
for which, if required, a receipt will be given. 

Twelfth. This policy shall be void if any policy on said life shall 
have been previously issued bv the Association and l>e in force at the 
date hereof, unless this policy contains an endorsement of the Asso- 
eiation showing its cognizance of the previous policy, without which 
it shall not be presumed or held to know of any previous policy on 
said life. 

Weekly 

Ape next pro- Weekly Death Name of 
Name of insured. birthday, miunis. benelit. benefit. beneficiary. Age. 

Bathurest Lomax.. .'M years .50 cents $10.00 $100.00 Lizzie Ix>max 50 

In witness whereof. The Home Beneficial Association hath, bv it* 
President and Secretary, affixed the seal of said Association, and 
signed their names at Richmond, Va., this April 18, 1921. 

(Seal Home Beneficial Association Incorporated Feb. 24 1899.) 

R. I). WATKINS, 

President. 
W. S. MORTON, 

Secretary. 


12 That then and thereupon the witness further testified that 

he had a spell of illness in the latter part of 1922; was taken 
ill about September 12 and was confined for two weeks; got out then 
and was taken worse. After he got out had an interview with de¬ 
fendant’s representatives at defendant's office, a lady and a man 
doesn’t know their names, but Mr. Wright, the Superintendent 
who was pointed out in Court to witness, was not the man; told 
them he had been sick, to which testimony counsel for the defend¬ 
ant objected unless the conditions of the policy were complied with 
and notice was given as required by the policy: that this objection, 
was overruled and exception noted. That on 27th day of Septenn 
!>er the defendant paid him one week’s sick benefits after deducting 
•$1.50 for dues and exhibited bis due book showing three install¬ 
ments of dues paid on September 2<>th, paying dues up to and in¬ 
cluding September 25th. 1922. The Book was then offered in evi- 


10 


HOME BENEFICIAL ASSOC. VS. BATI1UREST LOMAX. 


dence and marked Exhibit B. There were no dues entered paid 
after the entry aforesaid; the next payment would have been due 
October 2, that he went home, lived at No. 2414 N St. and became 
worse and was confined to bed and was in bed until November 27th; 
that his work is the moving of furniture, while sick he was not able 
to do work at all—from performing or giving any attention what¬ 
soever to his usual occupation; was in the house all the time just 
naturally didn’t know a thing “Just the same as I was dead. I 
didn’t know anything until I come to myself. I didn’t know 
anything at all until I come to myself and to know where 

13 I was at” that he is single and people he lived with no rela¬ 
tions to him; just roomed there. Got his meals over to 

Mrs. Kents’ boarding place; the lady where he boarded and the 
people in the house looked after him; Mr. Gasner, Mr. Smith and 
Mr. German from the storage house came to see him. A doctor came 
to see him, but witness did not see the doctor because “I don’t know 
nothing. I didn’t see him. I don’t remember anything,” the peo¬ 
ple said he was there. It was agreed that his testimony about the 
doctor should be stricken out because witness didn’t know whether 
the doctor was there or not. First saw a doctor when he was .able 
to go out ?n November 27th; after he got out he went to defendant’^ 
office, thinks it was November 28th and saw Mr. Wright of defend¬ 
ant company, and the collector and the woman and man he saw 
the first time he was there; told them he had been sick and asked 
about his insurance; “They say that my books was lapsed and they 
couldn’t give it to me”; didn’t go back any more. 

Cross-examination (Rec. 12): 

That he had had the policy, in evidence, since 1921. 

Q. “You knew you had to give them a notice from the doctor 
that you were sick didn’t you”? A. “No. T never had no—I had 
no insurance or nothing to bother with. This is the first time. T 
never had no insurance to ’tend to.” 

Q. “When you went to the office on this first occasion, around 
.the 2oth or 26th of September-” A. “Yes.” 

Q. “—You had a talk there with somebody, did you not. What 
was it you said? They first refused to pay you the insurance? A. 
“First refused to pav me.” 

Q. “What was said?” A. “They said they couldn’t pay me. 
They didn’t know I was sick or something. I said, ‘Well, you were 
notified when I was first taken sick.’ They claimed they didn’t 
know anything about it.” 

14 Had a doctor the first time he was sick. Dr. Hoffman of 
Alexandria; was in Alexandria when taken sick, about Sep¬ 
tember 12. 

Q. “Did you bring the certificate there yourself?” A. “I bring 
the certificate? I had two certificates. I brung the certificate and 
showed it to them.” 

Q. “When?” A. “The 27th—the 26th of September.” 
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Q. “Who (lid you give that certificate to?’* A. “The lady in 
there and a gentleman.” 

Q. “You are sure about that, are you? You gave the certificate 
from Dr. Hoffman to the insurance people on the 26th or 27th 
of September. Is that correct?” A. “The 26th of September.” 

Q. “That was Dr. Hoffman’s certificate?” A. “Dr. Hoffman.” 

Q. “Where does Dr. Hoffman live?” A. “He lives on North 
Columbus Street, Alexandria, Va.” 

Q. “North Columbus?” A. “Yes.” 

Q. “How many times did Dr. Hoffman attend you?” A. 
“How many times?” 

Q. “Yes.” A. “Well, that was the first time. The first time, 
you see, he ’tend me. That ain’t the last; that is the first time. 

By the Court: 

Q. “Did he attend you more than once?” A. “Oh, yes; he ’tend 
me more than one time. Sure, he ’tend me more than once.” 

By Mr. O’Shea : 

Q. “From September 12th. did he attend you more than once?” 
A. “He ’tend me up ’til the 26th of September. That was the last 
time I was there.” 

15 Q. Came from Alexandria each dav to attend vou? A. 

Come from Alexandria? 

Q. Yes. A. No. He didn't come from Alexandria. 

Q. Well, how did he attend you, then? A. When I was first 
taken sick, I said I was there and seen him. 

Q. Yes, but her Honor asked you if he attended you every day 
and you said yes. 

Mr. Smith: No. She said more than once. 

The Witness: I didn’t sav he ’tend me everv dav. 

• t • 

Bv Mr. O’Shea: 

Q. How many times did he attend you? A. Twice. 

Q. Did he come here from Alexandria the second time he at¬ 
tended vou? A. Come from Alexandria the second time he come 
to attend me? 

Q. Yes. A. Yes. he ’tend<Ml me two times. 

Q. The first time you saw him in Alexandria; the second time 
he came from Alexandria to attend you here. Ts that correct? A. 
No. He didn’t come from Alexandria to ’tend me the next time. 

Dr. Hoffman “written out a certificate and sent it to the Insurance 
people. He brung the certificate and showed it to them on Sep¬ 
tember 26th or 27th. Dr. Hoffman “tended him twice in Alex¬ 
andria. and gave him a certificate which he took to the defendant. 
Should have been paid for two weeks but they paid him only for 
one—got $8.50. Had to go two or three times they told him he 


12 HOME BENEFICIAL ASSOC. VS. BATHUKEST LOMAX. 

would have to bring a certificate, that was why he brought it. After 
he was taken sick after September 26th, couldn’t work at all from 
September 27th to November 27, did not have a doctor attending 
him, and didn’t send defendant any certificate. Was con- 

16 fined to bed all that time. Went to see Dr. Grant on Novem¬ 
ber 27th, who gave him a certificate. (This certificate was 

not offered in evidence.) Went back to work about a week before 
Christmas. Defendant told him about November 28th that his 
policy had lapsed. When he went to the office of defendant on 
September 26th or 27th they told him to take this (meaning 
$8.50) and come back and see the head man about the rest.” Seen 
him next day. Didn’t see that gentleman (indicated Mr. Wright, 
the manager of defendant) ; didn’t wait because he “was in such a 
bad miserv”; went home and went to bed; asked whv he didn’t 
call a doctor in and send a certificate to the insurance company 
witness answered “I just did come from the doctor, and I had a 
certificate when I was there.” The certificate was made by Dr. 
Iloffman. 

By Mr. Smith: 

Q. Do you have that certificate Mr. O’Shea? 

Mr. O’Shea: No, sir; we have no certificate. We never saw a 
certificate. 

Redirect examination: 

That it was on the 26th day of September he went to the Insur¬ 
ance Company and was paid Ten Dollars less $1.50 deducted for 
dues and was told to come back and see the head man: went bad: 
he believes same day, but didn’t see him, next time he saw the 
company's officials was after he had had that spell of sickness that 
lasted two months, when they told him his policy had lapsed. 

Recross-examination: 

On recross examination witness identified the two witnesses Tyler. 

Whereupon, to further maintain the said issues, plaintiff 

17 produced as a witness John H. (lasner, who, after being 
dulv sworn testified in Substance as follows: 

That he is General Manager of Smith’s Transfer and Storage 
Company and a member of its Board of Directors; knows plaintiff ; 
went to see him while he was sick about six times; he was in bed 
every time he was there; seemed to be in distress; said he had pain 
in his stomach; was holding his hands over his stomach and acted 
like a man feeling bad; after plaintiff got out witness talked with 
him about insurance and saw the insurance people on his behalf— 
saw’ Mr. Wright; that was about two weeks after he got out. He w ? as 
told by the insurance man that plaintiff was in default and they 
didn’t believe plaintiff was entitled to anything. 
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Cross-examination: 

Cannot say when plaintiff was first taken sick, but it was Septem¬ 
ber or October, without looking at his books, on first visit found 
plaintiff in bed, talked with him; plaintiff able to tell witness he had 
a misery in his stomach; plaintiff recognized him; could not say that 
plaintiff had difficulty in understanding him; said he had a doctor 
calling on him but did not tell doctor’s name; couldn’t say witness 
said each visit that he had a doctor calling on him; always called on 
plaintiff in the day time; did not see anybody in his room, always 
saw some colored people around the house; during time plaintiff was 
ill witness talked with him about his insurance and asked him if 
he had made any arrangement to take care of his insurance; Lomax 
did not ask him about getting the doctor to issue a certificate until 
after he got out. The question came up about their not paying 
him—not during the five or six visits. Thinks on his second visit to 
plaintiff asked plaintiff if he had spoken to his doctor on the subject 
of his insurance, but doesn’t remember what witness replied, 
18 he did not then know that plaintiff was supposed to make a 
report to the Insurance Company so that they could deter¬ 
mine whether he was sick; believed that would take its ordinary 
course through the Insurance Company’s collectors and so forth. 

Redirect examination: 

That he can’t say whether it was in the first two weeks of his ill¬ 
ness that he spoke to plaintiff about insurance. 

Recross-examination: 

That it may be that when he talked with Mr. Wright the latter 
told that he would require a doctor’s certificate to show that plaintiff 
was sick; at this interview the plaintiff and the defendant’s collector 
were present; that was after the plaintiff got out. 

Whereupon to further maintain the said issues plaintiff produced 
Charles M. German, who, being duly sworn, testified substantially as 
follows: 

That lie is employed by Smith’s Transfer and Storage Company 
and knows plaintiff; remembers when he was sick; visited him three 
times; plaintiff had been sick three days when he visited him the 
first time; the next visit was about ten days later; plaintiff was asleep 
the third time. 

Whereupon the plaintiff, to further maintain the issues on his 
part joined, called Grace A. Gilchrist, who testified that she was in 
the employ of Smith’s Transfer and Storage Company from Septem¬ 
ber, 1022, to the first of the year as bookkeeper and knows the plain¬ 
tiff. A collector for the defendant called at Smith’s Transfer 
10 and Storage Company in regard to plaintiff’s insurance after 
plaintiff became sick. She was asked if she gave him any 
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information about plaintiff she replied yes, to which counsel for 
defendant objected, because it is not in compliance with the terms 
of the policy. His objection was overruled and exception noted. 
Witness was not sure of the time when the collector called but thinks 
it was in September; told the collector ‘‘You will have to collect at 
2414 N Street. He is sick.” The collector said nothing in reply; 
this collector came around once a week; thinks the first visit she re¬ 
fers to was the first collection after plaintiff became sick; that then 
and thereupon the following occurred: 

Mr. Smith: Well, she said he came every week. 

The Court: You said “round/’ 


Bv Mr. Smith: 

Q. I meant the next period for collection. Do you remember 
whether it was the next week or later that you saw him the second 
time? A. It was not the next week. I can’t say just how many 
weeks, but it was not the next week. 

Q. It was not the next week? A. No. 

Q. What occurred when you saw him the second time? A. I ask 
him if he had collected for Lomax. 

Q. What did he say? A. “No.” 

Q. Give any reason. 

Mr. O'Shea: If the Court please, this is all going in over my ob¬ 
jection. made in the beginning. We don’t consider this a waiver or 
anything of that sort. We think the terms of the poliey should be 
complied with. 

The Court: That may he true, but we think it competent to go in 
for what it is worth. 

20 Mr. O’Shea : And any talk she had with the agent would not 

hind the company, so far as varying the terms of this policy 
is concerned, and I want to reserve an exception to all this testimony. 

The witness was asked what the collector said on his second visit, 
replied that he had not collected for Lomax and on witness inquiring 
why, and saying that he was sick the collector gave as his reason 
for not collecting that he, Lomax, was in default. Meanwhile the 
witness said she had been in Iowa, and this was several week- after¬ 
wards the first time; had been away two weeks. Witness asked the 
Collector “Why didn't you go over there” and he “just said he was 
in default that it was plaintiff’s plaee to inform the Company, not 
his to go after him." 

Cross-examination: 

That whenever the agent asked for the men’s dues she paid them 
if she was there. Went to Iowa on the 7th of October; cannot re¬ 
member the date she asked the collector if he had collected the 
money ; the time she told him to go to 2414 N Street. 
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Redirect examination: 

That it was one time before she went to and one time after she re¬ 
turned from Iowa. On his last visit the collectors said plaintiff should 
notify the Company that he was sick. 

Mr. O’Shea: Now, in view of the suggestion made by your honor, 
I don’t know what you are going to hold with regard to this policy, 
but since there certainly was no compliance with the terms of the 
policy, 1 am going to ask for a directed verdict for the defendant. 

The Court: Yes, you might make the motion anyway and I will 
overrule it, in order to get the testimony. You have witnesses here. 

Mr. O’Shea: 1 know, but here is the proposition, if your 

21 Honor please. There isn’t any doubt—we have got to con¬ 
cede from the testimony so far—that the terms of the policy 

were not complied with. 

The Court: Of course, if, after reading the law on it, I find I am 
wrong, I can easily reverse myself. You have witnesses here. We 
want to get the whole thing. 

Mr. O’Shea: If what Mr. Smith intends to rely upon is an alleged 
waiver, and I suppose that is what his case largely will be- 

The Court: It may be that he is relying upon the fact that the col¬ 
lector was told. You want to meet that question anyway. Suppose 
we had a jurv here. I couldn’t direct a verdict. 

Mr. O’Shea: Why not? 

The Court: There is a question of fact here as to whether the agent 
was notified. 

Mr. O’Shea: There is nothing in the policy. You have either to 
stand bv the policy or fall. 

The Court: I haven’t read the policy. I would like to read that, 
together with the decisions, to pass upon the questions of law. 

Mr. O’Shea: It is perfectly true, but your Honor seems to have in 
mind—I don’t want to be captious about this matter—but your 
Honor seems to have in mind that if the agent was notified that 
would constitute a waiver. 

The Court: I haven’t that in mind, but it seems to me that counsel 
has. 

Mr. O'Shea: Then it seems to me, at this time, it should be main¬ 
tained by the other side. 

The Court: It really comes under the questions of law and the 
application of facts. 

Mr. O’Shea: So far as their case goes- 

Mr. Smith: I can tell you frankly I have made the case on 

22 the law. 

The Court: I am overruling that motion and note an excep¬ 
tion to it, and we will get the evidence. Then, after I take it up, if 
I find I am wrong, I can easily change my decision. 

Mr. O’Shea: Yes, your Honor, but I want to get my position es¬ 
tablished before we go into the case. I move your Honor to direct 
a verdict for the defendant company on the ground that there has 
not been shown a compliance with the terms of this policy—namely, 
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there is nothing to show that this man was totally incapacitated- 

Mr. Smith: Whv, there- 

•. * 

Mr. O’Shea: —hv sickness or accident from performing or giving 
any attention whatever to his or her usual or other occupation and 
so as to he confined to his or her bed room. And there is nothing 
here to show that a doctor’s written notice of such disability was 
given on the forms provided by the company. 

Mr. Smith: It doesn't sav “a doctor.’’ It savs “the doctor.” 

• «. 

Mr. O’Shea: Well, here is the proposition- 


Mr. Smith: Mr. O'Shea. 1 have tried lots of insurance eases- 


Mr. O'Sl lea: All riuht. bet me make mv motion and vou can do 

• i i' 

as you please. I don't care whether you have tried lots of insurance 
cases or not. I would like to finish. ‘‘When the doctor’s written 
notice given on such forms provided by the company is received at 
the offices of the Association.” There has been no compliance with 


that provision of the policy. 

The Court: Of course. Mr. Lomax testified he delivered a certifi¬ 
cate of some kind. 

Mr. O’Shea: lie delivered a certificate- 

The Court: At the end of two weeks. 

Mr. Smith: I don’t rely on that, if the Court please. 

23 Mr. O'Shea: Then I take it you have not complied with 

that portion of the policy, if you don’t rely on that. Then 
it must be taken for granted that the position I have taken is correct. 
Therefore, that leaves just the quest ion of waiver. 

The Court: The reason I am chary—I certainly would not grant 
your motion at this stage—is that I had occasion to look up these 
insurance cases very recently and I was surprised that the courts 
have gone so far as they have. 

Mr. O’Shea: Of course the Courts have gone very far, but it seems 
to me I am in this position. The Court of Appeals says that if I 
introduce evidence, I mav be said to have waived mv motion to 

i i 

direct. 

Mr. Smith : You can do it at the end. 

Mr. O’Shea: The point I wish to establish is this; either Mr. 
Smith relies upon this policy or he doesn’t rely upon it. 

The Court: Mr. Smith might do this. ITe might stipulate that 
vou have not waived vour rights. 

t « ■ 

Mr. Smith: The Court of Appeals has said, and Mr. O’Shea knows, 
that he can renew this motion at the end of the case, and that re¬ 
serves all his rights. 

Mr. O’Shea: He hasn’t answered my question yet. 

Mr. Smith: I don’t have to answer it. 

Mr. O’Shea: Does Mr. Smith maintain that he has complied with 
the terms of the policy or not? 

Mr. Smith: If the court wants to hear from me on that- 

The Court: I don't. I want to get the evidence and look over the 
policy and the decisions. If a jury were here, I wouldn’t direct a 
verdict. Mr. O'Shea. A jury not being here, there is less harm. 

Mr. O’Shea: No. but it puts us in this position. We don’t know 
whether he is relying on the policy, or relying on a waiver. 


HOME BENEFICIAL ASSOC. VS. BATHUREST LOMAX. IT 

The Court: Suppose we h:ul a jury here. There is some question 
about this certificate having been given, and there is some 

24 question about the collector having been notified, and Mr. 
Lomax says he was so ill he didn’t know what was going on. 

Mr. O’Shea: That is disputed, by reason of the fact that Mr. Gas* 
ner said he understood what was going on and talked. Mr. Gasner 
repudiated and contradicted Lomax. That is the reason I ques¬ 
tioned him. Lomax would have you believe he was out of his head 
on every occasion Mr. Gasner talked. lie knew what he was doing. 

The Court: But we haven’t the dates. Really, if a jury were here, 
they would have to decide that. 

t 

Mr. O’Shea: If your Honor please, I don’t want to be antagonistic, 
but I am enti-led to know whether he is relying on the policy or not, 
before I go to the proofs. If he is relying on the policy, it may be a 
different sort of proofs I will introduce. If he is relying on a 
waiver, it may be another sort of proof. Mr. Smith knows whether 
his client has complied with this policy. 

The Court: On the question of your motion, does that make a dif¬ 
ference? You are making a motion for a directed verdict on the 
case as it stands now. I overrule that. 

Mr. O’Shea: Very well. 

The Court: And grant an exception. 

Mr. O’Shea: Then at this point I will ask that the plaintiff be 
required to elect as to whether or not he is going to rely on the policy 
or a waiver. 

Mr. Smith: You can’t do that. 

Mr. O’Shea: Listen, my friend. I am making it. whether I can or 
not. I am entitled to know whether he is electing to stand on the 
policy or a waiver of the policy. In other words we can’t be brought 
in here and met with four or five different phases of the situation. 
We are entitled to know. 

The Court: Do you want me to rule on that without hearing from 
you, Mr. Smith? 

25 Mr. Smith: It seems to me that it is so manifest that I 
don’t have to elect that it would be taking the time of the 

court for nothing. 

The Court: I will overrule the motion and grant an exception. 

Mr. Smith: I can file a declaration with two counts. 

Mr. O’Shea: Yes, but you would have to give me an election just 
the same. 

Thereupon to further maintain the issues on his part the plaintiff 
introduced Fannie Kent, who, being first duly sworn, testified in 
substance as follows: 

That she know- the plaintiff and that he was sick last fall. Went 
to see him twice in October and twice in November. He was in bed 
and said he was very sick. Saw him once, two or three days after 
Thanksgiving Day. To all of which defendant, on grounds pre¬ 
viously stated, noted an exception, which was allowed. 
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Cross-examination: 

That it was after Thanksgiving Day that she saw him last. Where¬ 
upon the plaintiff closed his testimony in chief and defendant moved 
the court to make a finding that the defendant was not liable, which 
motion was overruled and exception noted. 

26 Whereupon the defendant to further maintain the issues 
on its part joined produced one Milton Lewisohn Harland 

Grant, who, being first duly sworn, on oath testified in substance as 
follows: 

That he is a physician; know- the plaintiff and saw him in his 
office on November 28, 1928. Plaintiff showed symptoms of nervous¬ 
ness and something like neurasthenia; may have been something 
more; asked witness to give him a certificate to certify he was sick 
and under his care; that then and thereupon the following occurred: 

A. Well, the conversation was, as far as 1 can remember, that lie 
had been sick and he hadn’t sent in anv certificate for his insurance, 
and I told him, “Well, if vou haven't sent in anv certificate for in- 
surance, you can’t expect to get any back insurance for the time 
past, but if you are still sick, I will give you a certificate certifying 
that you are sick now and under my professional care, but 1 said 
“This certificate won’t be any good to you for the past,’’ I told him 
that. 

Rv Mr. O’Shea: 

Q. Have you given the entire conversation so far as you can re¬ 
call. I want to give everything to the Court. A. So far as 1 can 
remember, he said that he was sick and his nerves were so demor¬ 
alized he didn’t know what he was doing and for that reason—1 
asked him k too, why he didn’t call me. lie said, well, he didn’t 
call me because he didn't know what he was doing. He had no 
sense of what he was doing, and that is why he didn’t call a 

27 doctor. That is what he told me. I told him, “Well, I am 
sorrv vou didn't, because vou should have called a doctor in 

time to give you a certificate when you were sick.” I said, “Now I 
can’t help you. I can only give you a certificate for the present 
time. 

Whereupon the defendant to further maintain the issues on its 
part joined produced Amy Tyler, who. being duly sworn, testified 
in substance as follows: 

She lives at No. 2414 N Street and knows plaintiff, who lived at 

her house about three vears; remembers when he was home sick 

* 

he had a front room. Guesses he wasn't at work from September 
1, he claimed to be sick until the latter part of November; he would 
get up: going on the street and to the yard and do for himself: 
she waited on him while he was sick in bed; but when he felt like 
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it he would get up aud go where lie wanted to go; was sick she 
guesses three weeks before he got out of bed; and after that he 
could go where he wanted to go—the store, back and forth in the 
yard; and sit around the house; he would lie in bed but when he 
felt like getting up he would get up. 

Cross-examination: 

That he wasn’t at work from September 1st up to the latter part 
of November. 

Q. That most of the time he was siek in his room wasn’t he? 
A. He was up in his room, yes, sir. 

Q. He came downstairs occasionally. A. Just when he felt like 
it. He would come down and go out when he wanted to, just as he 
felt like it. Of course, 1 waited on him all the time he was there— 
did for him, and all, all the time he was there. 

A. How many times — day would he come downstairs? 

28 A. Why as many times as he wanted. He would come down 
three or four. Any time he felt like getting up and coming 

down, he would get up and come down. 

Q. Do you have a bath or toilet room upstairs? A. No sir we 

have no bath in our house. We have a toilet in the vard. 

%> 

Redirect examination: 

That Dr. Grant came there on Sunday, but plaintiff wouldn’t see 
him. Told witness he didn’t know the doctor; that is the only 
time she saw the doctor there. Everybody told him to get a doctor; 
owes witness from September 1st until lie moved away. Witness 
stated she did not know what was the matter with him; waited on 
him just like anybody else that was sick; had sympathy for him and 
as he wasn’t able to wait on himself she waited on him; that she 
waited on him from the latter part of September to somewhere along 
the latter part of November; she furnished food while he was sick. 

Thereupon the defendant to further maintain the issues on its 
part produced Irene Tyler, who, being first duly sworn, testified in 
substance as follows: 

She lives at 2414 N St. and remembers when plaintiff lived 
there. He was down in bed sick. She sent for a doctor for him. 

Q. Did Dr. Grant see plaintiff? A. He came there, but I went 
out. 

Plaintiff was up and down moved around the house, went out 
right smart; doesn’t know what was matter with him; Amy used to 
get his meals for him took them to his bed room; when he went out 
he wouldn’t go far; would talk with him and he would say was 
getting “right smart.” 

29 Cross-examination: 

That he worked at Smith’s; helped to move stuff. 
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Defendant’s counsel concedes that the men Mrs. Gilchrist had con¬ 
versation with regarding plaintiff was defendant’s collection. 

Whereupon to further maintain the said issues defendant pro¬ 
duced William Eicholtz, who, being duly sworn, testified in sub¬ 
stance as follows: 

That he is an insurance agent and knows plaintiff; eolleeted in¬ 
surance where he worked at Smith's Storage; the ladies paid him-— 
the ladv there, indicated Miss Lee; went to Smith’s each week; no 
other collector went there. Collected there for plaintiff. The lady 
Miss Gilchrist said to me a couple of times that Lomax was sick and 
he asked her to let them hear from his doctor and sent a report and 
he would see that he got his money each and every week; never told 
him to collect at 2414 N St. told her from week to week to have him 
send a notice: but he never received any notice; he kept on going 
up to about October 23rd and wasn't paid and cancelled the policy 
October doth. lie was five weeks in arrears then. Did not go to 
2414 N St. it was out of his territorv. Does not recall a conversa- 
tion with Mrs. Gilchirst about the failure of I,omax to send in a cer¬ 
tificate or anything of that sort. Only went there to collect and she 
told him a couple of times Lomax was sick and he said Lomax would 
have to send in a doctor’s notice. Kept going and they wouldn’t 
pay and he cancelled the policy. 

Cross-examination: 

She didn't know the number at the time. When I asked her, and 
she said she didn’t know the number, but she would find 
30 out, and everv time I went in she seemed to be busv and I 
asked for his insurance and nothing was said. 

Q. You say she didn’t find out and give you the number where 
he was living? A. I never received it. 

Q. Will you say she didn’t tell you? A. I don’t remember. 

Q. You don't remember that she did? A. No. 

Q. You won't say that she did not? A. Well, she might have. 
You know when vou are busv- 

^ t/ V 

Q. You have hundreds of these cases to collect? A. Ye*, sir. 
hundred. 

Q. And your recollection now is—that is, you have no recollec¬ 
tion now of having told you he lived at a certain number on X 
Street? A. No. 

Q. Now, Mr. Eicholz, you say you cancelled this policy? A. Ye*, 
sir. 

Q. You had authority to do that. I suppose? A. Yes sir. 

Q. When payments were not made? A. Yes sir. 

Q. Did you report to the office that Lomax was sick? A. At 
Smith’s office. 

Q. No I mean at your office. 

A. Mr. O’Shea: I submit, if your Honor please, that is not in 
compliance with the policy. 
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The Court: No. It is in line, though, as was the other testitnohy. 
It doesn’t bind you. 

Mr. O’Shea: That is the proposition I have in mind. 

Ill By Mr. Smith: 

Q. Did you report to your office that Lomax was sick? A. To our 
office? 

Q. Yes. A. I told the Superintendent Mr. Lerch, that he was 
sick, you know, but I told him Mr. Lomax would have to send in 
sick notice, which is the only thing we go by. 

Q. What is his name, the Superintendent? A. Mr. Lerch. 

0. But you told him that Mr. Lomax was sick? A. Yes. 

Mr. Smith: That is all. 

That then and thereupon to further maintain the issues on its 
part joined the defendant produced Charles £• Wright, who, being 
first duly sworn testified in substance as follows: 

That he is manager of defendant and was in September, October, 
November, 19*22; saw plaintiff once about September 26th; Mr. 
Eicholz and the assistant and Mr. Lomax came into his office and 
said Lomax says that he has been sick for two weeks and his doctor’s 
certificate has been misplaced either by him or us. We had no such 
certificate recorded. We have a form of recording every certificate 
as it comes into the office, so it can be known whether we received 
it. Even though it gets lost, we can go back to our records and 
see that it has been received on that date. We looked back on the 
records and couldn’t find when any such certificate had been re¬ 
ceived. The Assistant said to me, “This man, Lomax, has been sick 
for two weeks, and he says if you will pay him one week—O. K. 

this certificate and allow him one week, he will be perfectly 
32 satisfied.” I said “Well, it is out of the ordinary for us to 
O. K. a certificate and pay a man without first receiving a 
doctor’s certificate stating that the man was under his care, but if 
you think he will be satisfied, I will 0. K. the certificate, but it is 
going beyond what we are supposed to do, or the company give ns 
the right to do.” Although the company allows us, if we believe-” 

Paid him for one week. Though it was unusual to pay without 
the certificate; when plaintiff’s insurance became lapsible we 
39 cancelled it. Received no notice that plaintiff was totally 
incapacitated from performing his work or occupation; 

By Mr. O’Shea: 

Q. From the time you paid him that ten dollars, less the amount 
of the premiums, did you get a written notice from him according 
to the terms of your policy? A. We have never received a scratch 
from a doctor, or any statement of any kind that such party has ever 
been sick. We have never received a doctor’s certificate. 

Q. Did you receive any notice that he was totally incapacitated 
from performing his work or occupation? —. One morning Mr. 
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Gasner and plaintiff came to witness’ office and Mr. Gasner said 
Lomax had been sick and witness said he had received no notice 
of it. 

Q. When you receive a notice of a man’s illness, a doctor’s written 
notice, what does your Company do after receiving that notice— 
do you send medical examiner to ascertain the facts? 

To which question the defendant objected because the Company 
could waive its custom, which objection was sustained and the 
defendant was allowed an exception. 

Cross-examination: 

That they cancelled the policy when five payments are in arrears. 

Whereupon the defendant closed his testimony in chief and the 
plaintiff was recalled and testified in substance as follows: That 
lie came downstairs because there was no bath room upstairs—had 
to come down. 


Recross-examination: 

That he doesn’t know that Dr. Grant was at the house and he 
wouldn’t see the doctor; that he doesn’t know whether he was living 
or dead from September 27th to November 27th; did not 
34 recognize anyone that came to see him; recognized Mr. Gas¬ 
ner when he first came, but not after that; recognized Mr. 
German the first time, but not aferwards. 

That then and thereupon the following occurred: 

Q. You didn’t recognize Amy Tyler? A. No. 

Q. Didn’t recognize Fannie Kent? A. No. 

Q. Didn’t recognize Mr. Gasner? A. I recognized him? 

Q. Oh, you recognized him? A. When he first came to see me. 
Q. Did you recognize him after the first time? A. No. T didn’t. 

Q. So Mr. Gasner came there five times and you didn’t know 

what von were talking about? A. No- 

Q. You didn’t know Mr. German? A. Not when he first came 
—When he first came. I did, but not after that. 

Q. The first time, but not after? A. T didn't. 

Q. Didn’t recognize him at all? A. No. 

Q. And you had no talk with Mr. Gasner about insurance? A. 
Had no talk? 

Q. Yes, when you first saw him. A. When he first came. 

Q. You talked with him the first time? A. Yes. 

Q. That was in September, was it? A. September. 

that he was out of his head; doesn’t remember going down for his 
meals or to go to the toilet. 

3o Whereupon the defendant to maintain the issues on his 

part called Grace A. Gilchrist, a previous witness, who testi- 
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Tied in substance that she recognized Mr. Eicholz as the collector 
to whom she referred in her previous testimony and with whom 
she had two different conversations about plaintiff’s insurance; 
the collector said to her that it was Ixnnax’s place to send a doctor’s 
certificate; showed a card issued by the defendant for use by its 
patrons as a form of such certificate she said that the collector left no 
such card with her and left none on the counter so far as she knew. 

Whereupon William Eicholz, a previous witness, was recalled 
by the defendant and testified in substance as follows: 

Asked if he remembered seeing Miss Lee, who was then pointed 
out to him, he answered “Yes”; left a sick card with either Miss 
Lee or Mrs. Gilchrist and asked them to mail it to the office. 

Cross-examination: 

That he doesn’t remember when he left the card but it was some 
time in October, left it with the lady wearing the red hat (Miss 
Lee); they kept telling him plaintiff was sick and he told them to 
send in a sick notice and later left a card; it might have been October 
5th or 6th that he left the card. 

Whereupon Rachel Catherine Lee was produced by the plaintiff 
and being duly sworn testified in substance as follows: 

That she was employed at Smith’s Warehouse in October, 1922, 
as cashier; recognized Mr. Eicholz; told him plaintiff was sick; he 
did not leave a sick report card with her, did not say anything to her 
about plaintiff having a doctor’s certificate. 

Thereupon both sides announced the testimony closed and 
36 the and the above w^as the substance of all the testimonv. 

Whereupon the defendant moved the Court for a finding 
for defendant of not liable, both on the law and facts of the case, 
which motion was overruled. 

Be it remembered that each of the separate and several exceptions 
taken by the defendant as hereinbefore set forth was so taken before 
the case was submitted, and each then and there entered upon the 
minutes of the Justice presiding at the trial, and counsel for de¬ 
fendant prays the Court to sign and seal this its Bill of Exceptions 
now for then, and the same is done this 9th day of 1924. 

MARY O’TOOLE, 

Judge Municipal Court. 

Copy received. 

MILLAN & SMITH, 

36% [Endorsed:] No. 87440. Municipal Court of Dist, of 

Columbia. Bathurest Lomax, Appellant, vs. The Home Bene¬ 
ficial Insurance Association, Appellee. Defendant’s Bill of Excep¬ 
tions. Clerk please file. James A. O’Shea. Atty. for Appellee. Filed 
Jan. 9, 1924. Municipal Court, District of Columbia. 
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Assignment- of Errors. 


* 


Filed January 2S, 1024 

* * * * 


* 


The Trial Court erred as follows: 

1. In permitting the witness. Batlnirest Lomax, to state that he had 
an interview with defendant s representative in which he stated that 
he had been sick, on the ground that the terms of the policy had not 
been complied with and the notice as required bv the policy was not 
given. 

2. In refusing to make a finding for the defendant on the ground 
that there was no compliance with the terms of the policy at the close 
of plaintiff's case. 

3. In refusing to require the plaintiff to elect as to whether or not 
he intended to rely on the insurance policy or a waiver. 

4. In refusing to make a finding in favor of the defendant com¬ 


pany. 

5. In overruling the motion of the defendant to make a finding 
that the defendant was not liable at the close of the testimony of 
Fannie Kent. 

6. In permitting the plaintiff to interrogate the witness Wright 
respecting waiving of the company's custom regarding the notice of 
a man’s illness. 

7. In failing to sustain the motion to find for the defendant at the 

close of all of the testimony. 

* 

8. In overruling the Motion for a New Trial. 

JAMES A. O'SITEA. 
Attorney for Defendant. 


Sendee acknowledged this 28th dav of January, A. D. 1024. 

* MILLAX & SMITH. 
Attorneys for Plaintiff. 

38 Designation of Record. 

Filed January 28, 1924. 

* * * * * * * 


The clerk will please make up the record for the Court of Appeals 
to include the following: 

1. The plaintiff’s declaration. 

2. Plea of Defendant. 

3. Finding of Court. 

4. Motion for a New Trial. 

5. Overruling of the Motion for a New Trial. 

6. Judgment. 

7. Appeal in Open Court and Appeal Bond. 

8. Orders Extending Time for Filing of Bill of Exceptions and 
Transcript of Record. 


HOME BENEFICIAL ASSOC. VS. BATHUREST LOMAX. 
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9. Bill of Exceptions submitted and signed. 

10. Bill of Exceptions. 

11. Assignment of Errors. 

12. This Designation. JAMES A. O’SHEA, 

Attorney for Defendant. 

Service acknowledged this 28th day of January, A. D.. 1924. 

MILLAN & SMITH, 
Attorneys for Plaintiff. 

89 Filed Aug. 11, 1923. Municipal Court, District of Columbia. 


United States of America, ss: 

The President of the United States to the Honorable Marv O’Toole, 

•/ * 

Judge of the Municipal Court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between Bathurest Lomax, plaintiff, and Home Beneficial Asso¬ 
ciation, Inc., defendant, No. 87.440, a manifest error hath happened, 
to the great damage of the said defendant, as by its complaint ap¬ 
pears. We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal; distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Court of Appeals of the District of Columbia, together with this 
writ, so that you have the same in the said Court of Appeals, at 
Washington, within 20 days from the settling of the bill of exceptions, 
or within such additional time after the expiration of the 20 days as 
the court below or a judge thereof for sufficient cause shall allow; 
that the record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to correct that 
error, what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of 
the said Court of Appeals, the 11th day of August, in the year of our 
Lord one thousand nine hundred and twenty three. 

[Seal of the Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

Allowed bv of the District of Columbia. 

CHARLES H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed Aug. 11, 1923. Municipal Court, District of 
Columbia. 

3—4112a 
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40 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, 88: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
39, both inclusive, to be a true and correct transcript of the record, 
according to direction of counsel herein filed, copy of which is 
made part of this transcript, in Cause, At Law, No. K7440, wherein 
Bathurest Lomax is plaintiff, and Home Beneficial Association, a 
corporation, is defendant, as the same that remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 29th day of January, 1924. 

[Seal of the Municipal Court of the District of Columbia.) 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover: District of Columbia Municipal Court. No. 
4112. Home Beneficial Association. &c., plaintiff in error, vs. Bath¬ 
urest Lomax. Court of Appeals, District of Columbia. Filed Jan. 
30, 1924. Henry W. Hodges, clerk. 
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in lb? Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1924. 


No. 4112. 


HOME BENEFICIAL ASSOCIATION, A 
CORPORATION, PLAINTIFF IN ERROR, 

vs. 

BATHUREST LOMAX. 


IN ERROR TO THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of Facts. 

The defendant in error, Bathurest Lomax, hereinafter 
called the plaintiff, sued the Home Beneficial Asso¬ 
ciation, hereinafter called the defendant, in the Municipal 
Court of the District of Columbia to recover S80.C0, 
this amount representing weekly benefits under a 
policy of insurance issued by the defendant to the 
plaintiff. 

The defendant relied upon the terms of the policy 
and defended the action on the ground that the plaintiff 
was not entitled to recover any amount, as weekly 
benefit, because he had not given to the defendant such 
notice of his illness and confinement from work as w r as 
required by the express terms of the policy. 


Plaintiff testifying in his own behalf, stated that he 
had given notice of his illness to the defendant company 
by appearing at the offices of defendant and stating to 
two persons whom he saw there, but whom he did not 
know and whose names he could not recall, that he 
had been sick. To this testimony the defendant noted 
an exception. 

Various other witnesses appeared on behalf of plaintiff 
who testified as to his physical condition at and during 
the time when he claims to have been so incapacitated 
as to be entitled to the weekly benefits under his policy 
of insurance. Plaintiff himself had already testified 
that he was so sick during the period for which he claimed 
benefits that he “didn’t know anything.” (Rec., p. 10.) 

At the close of plaintiff’s case, defendant moved that 
the plaintiff be required to elect as to whether or not he 
intended to rely on the terms of the policy or upon the 
waiver of these terms. This motion was submitted on 
the ground that, unless granted, the defendant could 
not be advised of the defense he was required to make. 
This the court refused and defendant excepted, thus 
making this the ground for its third assignment of 
error. < Rec., p. 17.) 

At the close of plaintiff s case in chief, defendant 
moved the court to make a finding in favor of itself. 
This, the Trial Court refused to do* such refusal being 
here made the ground for assignment of error number 
o. (Rec., p. 18.) 

AY hereupon the defendant presented several witnesses 
in its own behalf. One of these, C harles E. Wright, 
manager of the defendant, was asked on cross-examina¬ 
tion what was the custom of the defendant regarding 
th^ notice of a man’s illness. To this inquiry, the 
defendant objected. Such objection was overruled and 
exception noted. This is the basis for the sixth assign¬ 
ment of error of the defendant. (Rec., p. 22.) 


At the close of all of the testimony, defendant moved 
that a finding be made by the court for the defendant 
company. This motion the court refused and defendant 
assigns this as error in assignments numbered 4 and 7. 

Thereafter judgment was entered against defendant 
after overruling the motion of defendant for a new 
trial. 


Assignment of Errors. 

The Trial Court erred as follows: 

1. In permitting the witness, Bathurest Lomax, to 
state that he had an interview with defendant’s repre¬ 
sentative in which he stated that he had been sick, on 
the ground that the terms of the policy had not been 
complied with and the notice as required by the policy 
was not given. 

2. In refusing to make a finding for the defendant 
on the ground that there was no compliance with the 
terms of the policy at the close of plaintiff’s case. 

3. In refusing to require the plaintiff to elect as 
to whether or not he intended to rely on the insurance 
policy or a waiver. 

4. In refusing to make a finding in favor of the 
defendant company. 

5. In overruling the motion of the defendant to make a 
finding that the defendant was not liable at the close 
of the testimonv of Fannie Kent. 

6. In permitting the plaintiff to interrogate the 
witness Wright respecting waiving of the company’s 
custom regarding the notice of a man’s illness. 

7. In failing to sustain the motion to find for the 
defendant at the close of all of the testimony. 

8. In overruling the motion for a new trial. 


Policy Analyzed. 


I. Mutual covenants: 

A. by insured 

weekly premium, payable in advance; 

B. by company: 


to pay 810.00 per week: 

a. If totally incapacitated; 

b. Such payments to begin from 

date when doctor's written 
notice on forms provided by 
company received at com¬ 
pany's offices: 

c. Liability for weekly benefit re¬ 

quires as evidence doctor's 
c e r t i fi c a t e on c o m- 
pany's blanks at end of each 
week of incapacity. 

jj * * * * * * * 

III. Company liable only after one or more weekly 

payments. 

IV. Policy subject to following rights and conditions: 

A. Void and lapsed, and prior premiums for¬ 
feited, if 4 Mondavs in arrear. 

% 

Revived: a. if all arrears paid; 

/>. if satisfactory evidence of in¬ 
surability at time of revival; 

c. then benefits restored onlv after 
2 weeks from date of revival, 
provided insured in good 
health prior and up to 2 weeks 
of such revivival. 


B. * * 

C. * * 

D. * * 

E. * * 



F. 

0. 

H. 

I. 

J. 


* * * * 

* * * * 


* 


* * 


* 


* * * * 

Collection of premiums: 

a. matter of courtesy; 


* 

* 

* 

* 

* 

♦ 

* 

* 


* 

* 

* 

* 

* 

* 

* 

* 



b. failure to collect not accepted as 

excuse for non-payment; 

c. since premiums can be paid at 

offices daily except Sundays 
and legal holidays. 

K. * * * * * * 

^ ♦ ♦ ♦ ♦ ♦ ♦ 

Point Number One, Insufficient Notice. 

It is insisted on the part of the defendant, that Lomax 
did not give such notice as was required by the terms 
of the policy. The notice was not substantially in 
compliance with the terms of the policy. The notice 
required will be found on page 9 of the record, wherein 
the policy is set forth. An analysis of the policy, which 
we have set forth, shows that the company disclaimed 
any liability for weekly benefits unless there was “a 
doctor’s certificate on the Company’s blank at the end 
of each week of incapacity.” We have deemed it 
advisable to analvze the testimonv and we therefore 
set it forth so that it may be before this Honorable 
Court in the consideration of this question. 

PLAINTIFF’S TESTIMONY ANALYZED. 


Direct Examination. 

Plaintiff .— 

Policy proved. 

Sept. 12, 1922, plaintiff ill, confined 2 weeks. 
Then got out. Interview at company’s offices. 
Doesn’t know persons who were there—a man 
R. 9. and a woman—but not supt. 

Told thbse present of sickness. 

Sept. 27, paid one week’s benefit, deducting 
SI.50 for dues, exhibiting due book showing three 
installments paid on Sept. 26, paying- dues up 
to and including Sept. 25, 1922. 


No dues entered paid thereafter, tho’ next 
payment due Oct. 2. 
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Sept. 27 — Nov. 27, 1922, inclusive, plaintiff 
confined. 

Nov. 27, first able to go out, then saw doctor. 

R. 10. Nov. 28, went to defendant’s office. Saw 
supt., collector and man and woman there first 
time. There stated had been sick. Asked about 
insurance. Told policy had lapsed, no benefit 
due. Did not return. 


Cross-Examination. 

1921, took out policy. 

Denied knowledge of necessity of notice to 
R. 10. company under circumstances of this case. 

Sept. 26, brought certificate of illness from 
Dr. Hoffman of Alexandria when first sick there 
about Sept. 12. 


Told by one of employees that certificate 

necessary to receive benefit because of sickness 
% 

of Sept. 12; that was why he brought and gave 
first certificate to company. 

Sept. 27-Nov. 27, confined, but no doctor, 
therefore did not send anv certificate. 

Nov. 27, went to see Dr. Grant, who gave him 
a certificate. THIS CERTIFICATE not offered 
in evidence. 

Went back to work about a week before 
Christmas. 

Nov. 28, defendant told plaintiff that his 
policy had lapsed. 

Sept. 26 or 27, went to defendant’s office. 
They told him to take this (meaning $8.50) 
and to come back and see the head man about 
R. 12. the rest. 

Saw him next day. Didn’t see Wright, 
manager of defendant; didn’t wait because sick; 
went home and went to bed. 

Asked whv he did not call doctor in and send 
certificate to company witness answered “I just 
did come from the doctor, and I had a certificate 
when I was there.” This was the certificate 
made out by Dr. Hoffman. 




Redirect Examination. 

Sept. 26, was day went to insurance company 
and received $10.00 less $1.50 for dues and was 
told to come back and see head man; believes 
went back same day, but didn’t see him. Next 
time he saw company officials was after spell of 
sickness that lasted two months, when told that 
his policy had lapsed. 


John H. Gasner, for plaintiff. 

Direct Examination. 


Employee of company employing plaintiff. 
Called on plaintiff about 0 times during illness; 
plaintiff in bed every time he called. Seemed in 
distress, said had pain in stomach. Held hand 
R. 12. over stomach, acted like man feeling bad. 

After recovery, talked with plaintiff about 
insurance and went to see supt. of Co. two weeks 
after recovery of plaintiff. 

Told that plaintiff in default* and not entitled 
to anything. 


Cross Examination. 


Don’t know when plaintiff took sick, in Sept, or 
Oct. without looking at books. 

Plaintiff in bed at first visit; talked with him; 
told that he had misery in stomach; plaintiff 
recognized him; could not say that plaintiff had 
difficulty in recognizing him. 

All of calls in daytime; no one in room, but al¬ 
ways colored persons around house. Talked of 
insurance and asked if any arrangements made 
concerning same that it might be taken care of. 

Plaintiff did not ask him about getting doctor’s 
certificate until he got out. Thinks he asked 
R. 13. plaintiff if plaintiff had spoken to doctor about 
insurance, but doesn’t remember reply. Did not 
then know that notice to insurance Co. required; 
believed that it would take ordinary course. 


Redirect Examination. 


Can’t sav whether in first two weeks of illness 
that he spoke to plaintiff about insurance. 

Recross Examination. 

It may have been when he talked with supt; 
that he first learned that notice to Co. required; 
plaintiff and defendant’s collector at this inter¬ 
view; time was after plaintiff got out. 


Charles M. German, for plaintiff. 


Direct Examination. 


Employee of employer of plaintiff and knew 

R. 13. plaintiff: remembers sickness; visited three times. 

Plaintiff sick 3 davs when he first visited him: 

%• 

next visit 10 days later; plaintiff asleep 3rd time. 


Grate A. Gilc hrist, for plaintiff. 

Direct Examination. 

Fellow employee of plaintiff at time he took 
R. 13. sick and knew him. Bookkeeper of Co. employ¬ 
ing plaintiff. Collector called at office, after 
plaintiff became sick, in regard to insurance. 


Collector asked for information concerning 
plaintiff. Witness stated that she could give 
information. OBJECTIOX, because it is not in 
compliance with terms of policy. OVERRULED 
and EXCEPTION NOTED. 

Time collector called not certain; thinks it was 
in Sept., witness told collector: “You will have to 
collect at 2414N St. He is sick.’’ No reply from 
collector. 

This collector came around once a week. First 
visit referred to was first collection after plain¬ 
tiff became sick. 

Questioned as to when witness next saw col¬ 
lector, witness did not remember exact date. 


R. 14. Did recall that she saw collector afterwards. 
Asked as to conversation witness had with collec¬ 
tor, counsel for deft, objected on the ground that 
this conversation would not bind the company. 

The court allowed this conversation to go in on 
the ground that it was “ competent to go in for 
what it is worth.” 

Conversation of Collector. 

Collector gave as reason for not collecting from 
Lomax, that he. Lomax, was in default. Witness: 
“Why didn’t you go over there” and he “just said 
he was in default that it was plaintiff’s place to 
inform the company, not his to go after him.” 

The authorities agree that the notice must substan- 
tiallv conform with the conditions of the contract. 

Bacon. Vol. 2, Life and Accident Ins., 4th ed., Sec. 570, 
p. 1409: 

“ * * * The notice must substantially conform to 
the conditions of the contract and be given by 
the person, to the officer and at the place and 
within the period required. 

Cornell vs. Milwaukee, etc., Ins. Co., 18 
Wis., 887; 

Killips vs. Putnam F. Ins. Co., 28 Wis., 472; 

Provident Ins. L. Co. vs. Baum, 29 Ind., 236; 

Patrick vs. Farmer’s Ins. Co., 43 N. H., 621; 

Inland, etc., Co. vs. Stauffner, 33 Pa. St., 397; 

Railway Pass, etc., vs. Burwell, 44 Ind., 460; 

Sexton vs. Montgomery, etc., Ins. Co., 9 
Barb., 191. 

“* * * If the giving of the notice within a 

specified time is a condition precedent to recovery, 
it must be performed or the company is not 
liable. * * 1 

Id. Sec. 568, p. 1406: “* * * There is a 

radical difference between the preliminary notice 
and the more formal proofs of loss. Notice will 
not be taken for proof, or supply is place, * * *” 
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Id. Sec. 572, p. 1412: “It is not usual for life 
insurance policies, nor the by-laws of benefit 
societies, to proscribe either the form or contents 
of proof of loss. although many contracts do con¬ 
tain definite requirements upon this subject.” 

Continuing, same section, p. 1413: “* * * 

But if documentary evidence is required by the 
contract it must be furnished.” 

Hart vs. Supreme l odge, etc., 108 Wis., 490, 
84 X. W., 851. 

“Or a medical certificate.” 

Mutual Aid Ass’n vs. Monti, 59 X. J. L., 341, 
30 At!., 000. 

Id. Sec. 575., p. 1417:“ If the effect of a failure 
to furnish proofs of loss in a reasonable time is not 
declared in the contract, they are in time if fur¬ 
nished before suit is brought. But where the 
policy provides that the amount shall be payable 
after ‘due notice and proof thereof,’ no action can 
be maintained until after the notice is given 
and the required proof furnished, for the liability 
of the insurer does not become absolute unless the 
preliminary proof as required, by the conditions 
of the policy is obtained. If no proof is fur¬ 
nished the liability does not attach. (Davis vs. 
Davis, 49 Me., 282.)” 

Jackson vs. Southern, etc., Ins. Co., 36 Ga., 
429; 

Leadbetter vs. Aetna Ins. Co., 13 Me., 265; 

Love vs. Modern Woodmen of Am., 259 Ill., 
102, 102 X. E., 183; reversing 177 Ill. 
App., 76. 

“The furnishing of proof, unless waived, is a 
condition precedent to liability. This rule is 
recognized by all the authorities.” 

1 C. J., 976. 

Joyce on Insurance, vol. 5, p. 5602: “ * * * If the 

company does not refuse to furnish blanks, a mere failure 
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to do so unaccompanied by a denial of liability will not, 
it is held, operate as a waiver. (See cases.)” 

Notice Must be Given as Required by Policy. 

The testimony showed a “man and woman” were 
present at the time plaintiff is alleged to have told com¬ 
pany of his illness, but it is respectfully urged that this did 
not show that any officer of the company waived any 
notice, nor did it sustain the burden of proof. 

Joyce Ins., Sec. 3281, page 5482:* As already stated 
the provisions as to notice and proof of loss are generally 
conditions precedent. It therefore necessarily follows that 
where the policy designates a certain time within which 
proofs must be furnished, before any action will accrue 
upon the policy, the burden of proof, is upon the insured 
to show a compliance with these provisions. 

Western Home Ins. Co. vs. Thorpe, 48 Kan., 239: 
28 Pac., 991. 

Western Home Ins. Co. vs. Richardson, 40 Neb., 
1; 58 N. W., 597. 

German Ins. Co. vs. Fairbank, 32 Neb., 750; 29 
A. S. R., 459; 49 N. W., 711. 

Scottish Union Ins. Co. vs. Clancy, 83 Tx., 113; 
18 S. W., 439. 

Gamble vs. Accident Ins. Co., 4 I. R. C. L., 204. 

This was not the proper notice, as an analysis of the 
testimony shows. The insurance policy provided that 
the company’s liability should commence from the date 
when the doctor’s written notice of such disability given 
on forms provided by the association is received at the 
office of the association. It requires a doctor’s certificate 
on its own blanks at the end of each week of incapacity. 
(Record 7.) 



Point Number Two. 


Under this head may he grouped Assignments of 
Error 2, 4, f>, and 7. They deal with the failure of the 
court to make a finding for the defendant. The finding 
of the court will be found on page 2 of the record, and 
the court said as follows: 


‘A careful perusal of the cases cited by counsel 
shows that in order to effect a forfeiture of a 
policy of insurance such as the one in suit the 
language must be plain and unambiguous in 
respect of the conditions relied upon to protect 
the company, the plain intention of the parties 
being to effect insurance and proper protection 
against the calamity of illness befalling plaintiff. 
A reasonable construction of the policy indicate 
that the doctor’s certificate was not of the sub¬ 
stance or essence of the contract of insurance sued 
upon herein, which states that the form was to be 
furnished by the company; the company having 
notice of the illness and failing to furnish the 
form of the certificate can not now take ad¬ 
vantage of its own omission and plaintiff is 
entitled to recover weeklv benefits from the date 
when Mrs. (iilchrist, who had been paying the 
weekly premiums, notified the company of plaintiff's 
illness, namely, October 4, 1922. 

“Finding for plaintiff for 870 and interest from 
November 27, 1922, with costs. 

“Mav 14, 1923.” 


The testimony showed that “a man and woman" were 
present when plaintiff went to the office of company, 
but these people were not shown to have had any 
authority to bind the company. 

Alleged Delirious Condition of Lomax. 

5 Joyce Ins., 3333A (P5541) But it is also decided that 
an insured is not relieved from the obligation imposed 
upon him by the terms of his policy to give notice, by 




himself or representative, within a certain time, of 
illness or injury, by the fact that his illness is such as to 
render him delirious and unable to remember that he 
has the policy. A provision of the policy against loss 
of time from sickness, requiring notice to be given the 
insurer within ten days from the beginning of the sick¬ 
ness, can not be set aside for unreasonableness, since it 
would interfere with the mental and physical condition 
does not excuse notice or proof of loss. 

33 C. J. 15 Sec. Page 663. 

Whiteside vs. No. Am. Acc. Ins. Co., 300 N.Y., 
320; 93 N. E., 948; 35 L. R. A. (N. S.), 696 (Rev., 
119 Ap. Div. mem.; 104 N. Y. S., 7150 Mem.) 
Evans vs. Railway Pass. Ins. Co., 3 Ont. W. N.. 

881; 21 Ont. W. R., 442; 3 Dorn. L. R., 61. 


Id. 


Sec. 541: Illness will not excuse default. 

Carpenter vs. Centennial Mut. Life Ass’n., 68 
la., 453, 27 N. W., 456; 56 Am. R., 855. 

Rocci vs. Mass. Acc. Co., 222 Mass., 336; 110' 
N. E., 972, Ann. Cases., 1918 C., 529. 

New York Life Ins. Co. vs. Alexander, 122 Miss.. 
813; 85 So., 93; 15 A. L. R., 314. 


Alleged Delirious Condition of Plaintiff, No Reason for 
Non-Payment of Premium. 

Joyce, Yol. 3, p. 2504: 

“ * * * The fact that one is so sick and 

delirious until he dies that he can do nothing 
about paying the premium, does not present a 
case of impossibility caused by the act of God 
such as to prevent a forefeiture,™ nor does sudden 
sickness, nor mental or physical incapacity, nor 
paralysis, nor inability to attend to business 
afford an excuse for nonpayment of premiums or 
assessments as stipulated, 17 for where a person, 
by an express contract, engages absolutely to do 
an act not impossible or unlawful at the time, 
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neither inevitable accident, nor other unforeseen 
contingency not within his control, will excuse 
him.” 

’"Carpenter vs. Centennial Mut. L. Ins. 
Ass’n., 68 la.. 453, 56 Am. Rep., 855, 27 
X. W\, 456. 

Notes 12 L. R. A. (X. S.), 319, and 46 
L. R. A. (X. S.), 537. 


,7 United States— 

Klein vs. X. Y. L. Ins. Co., 104 U. S., 88, 
26 L. ed., 662; 

Thompson r,s*. Knickerbocker L. Ins. Co., 
164 C. S., 252, 26 L. ed., 765; 

Hawkshaw vs. Supreme Lodge Knights of 
Honor, 29 Fed., 770. 

See also many other cases. 


See also Joyce, Sec. 3333A, p. 5541-45: 

Whiteside vs. Xo. Am. Acc. Co., 200 X. Y., 
320, 35 L. R. A. (X. S.), 696. 93 X. E. 


Bacon, Yol. 1, 116, p. 192, quoting Stohr vs. San 
Francisco Mus. Fund Soc., 82 Calif., 557: 

“ Benefits do not accrue for future sickness. 
The right of the plaintiff to benefits for future 
sickness is not different in its nature from the 
right of the well members to benefits for future 
sickness.” This on a question of change of by¬ 
laws. 


Waiver on Payment of Premiums. 

32 Corpus Juris, 1342: 

If implied Conduct of Company must be incon¬ 
sistent with purpose to insist on payment of premiums. 

Thoms vs. Knick. Ins. Co., 104 X. T., 252; 26 
Law Ed., 765. 

Smith vs. New Eng. Mut. Ins. Co., 63 Fed., 
769; 11 C. C. A., 411. 


32 Corpus Juris P. 1318, Sec. 569: Where policy lapsed 
for non-payment premium waiver to be binding, must 
operate by agreement supported by valid consideration 
or estoppel. 

Bronson vs. X. W. Mut. (Ind. A), 129 N. E., 636. 

Marvin vs. Universal Ins. Co., 16 Hun., 494, 
Aff. (85 N. Y., 278) (39 Am. R., 657.) 

Portland Mut. Fire Co. vs. Maple, 60 Or., 359, 
119 P. 484; 38 L. R. A. (N. S.), 726. 

Estoppel and Waiver. 

Where existing fact at variance with a clause of an 
insurance policy, and is known by company to be so, 
there may be an implication that the clause is not insisted 
on, but a clause, which makes express provision for the 
future can not be thus done away with. 

Stone vs. Howard Ins. Co., 153 Mass., 475; 27 

X. E., 6; 11 L. R. A., 771. 

Regulations of a mutual benefit society are for its own 
protection, not for the protection of the beneficiaries, 
and it has power to waive a strict compliance with them. 

Holft vs. Knights of Honor, 113 Calif., 91; 45 
Pac., 185; 33 L. R. A., 174. 

Provisions in policy made for benefit of company 
can be waived by it, but such conditions can be waived 
only by officers of company having authority to do so. 

Royal Highlanders vs. Scovill, 66 Nebr., 213; 
92 X. W., 206; 4 L. R. A. (X. S.), 421. 

The plaintiff was not induced to believe proof was not 
necessary by waiver, conduct of manager or anyone in 
office, as no one misled plaintiff into believing he did not 
have to furnish proof of idleness and confinement for 
work. 
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Joyce, Sec. 3358, page 5576: “The fact that the notice 
of loss has been given and that the company does not notify 
the claimant that proof of loss are required does not 
operate as a waiver of proof (O’Reilly vs. Guardian Mut. 
Life Ins. Co., 60 X. Y., 169, 19 Am. IL, 151), nor does a 
waiver of the notice of loss operate as a waiver of the 
proofs of loss (Desilver vs. State Mut. Life Ins. Co., 38 
Pa. St., 130).” 

Point Number Three. 

Assignment number six, waiver of custom in regard to 
man’s illness. 

Did Not Act on Oral Notice. 

Mere silence no waiver. 

Keenan vs. Missouri State Mut. Ins. Co., 12 
Iowa, 26. 

There was no ratification of “the man and lady” acts, 
and hence no waiver of any of the policy requirements. 

Burden of proof was on Lomax. 

33 C. J., 20, Sec. 684: “The fact that the company 
even with notice of loss, remains inert and fails to demand 
that insured comply with stipulations as to proofs of loss 
does not constitute waiver thereof (Williams vs. Queen’s 
Ins. Co., 39 Fed., 167.) * * *” 

Joyce, vol. 2, Sec. 455, p. 1160: “The ratification of an 
unauthorized act of an agent must be found in the in¬ 
tention of the principal, either express or implied, to 
ratify it. 31 Cyc., 1260” (quoted from Cranston vs. 
West Coast Life Ins. Co., 72 Ore., 116; 142 A. 762, 44 
Ins. L. J., 357, 363, per Bean, J.). 

Moreover (2 Joyce, Sec. 458, page 1164) ratification 
must be of an act which the principal himself could have 
authorized. (O’Connor vs. Arnold, 53 Ind., 205; Swett 
vs. Relief Society, 78 Me., 541, 545; 7 Atl., 394; Wechern 
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on Agency (ed. 1889), Sec. 126; citing Zattman vs. San 
Francisco, 20 Cal., 96; 81 Am. Dec., 96, and other cases.) 

Did not show custom in office allowing this man or 
lady to waive. 

5 Joyce, 2nd ed., Sec. 3799, page 6223: Evidence of 
burden of proof of waiver is on insured. Planters 
Mutual Ins. Co. rts. Loyd, 67 Ard., 584; 779 8. R., 136; 
56 S. W., 44; Chambers vs. Great State Council Ind. 
Ord. R. \Y., 76 W. Va., 614; 86 S. E., 467. 

5 Joyce, Sec. 804, page 6229: “Paid evidence is ad¬ 
missible on certain cases for the purpose of showing 
a waiver of a condition or warranty in the policy, or by 
way of estoppel, and it is also admissible to show certain 
customs or usages, but such customs or usages must be 
proven by facts and not by opinions of the witnesses; 
and the evidence should, however, be admitted with 
great caution and should be clear, so as to thoroughly 
establish the fact to be shown.” 

33 C. J., 10 Sec., page 635: “Notice to a mere soliciting 
agent is not notice to the company, especially where he 
does not inform the company of the loss.” 

Eckleberger vs. Ins. Co. of No. Amer., 105 Kan., 
675; 189 P., 139; 107 Kan., 9; 190 P., 611. 

Same case, supra. 


Cor. Jur., 33-24, Sec. 680: Neither a soliciting agent, 
having no authority to bind the company by a contract 
of insurance, nor any other agent of special or limited 
authority may waive notice of proofs of loss. 

Forest City Ins. Co. vs. School Directors Dist. 
No. 1, 4 Ill. Apps., 145. 

Kirkman vs. Farmers Ins. Co., 90 Io., 457; 57 
N. W., 952; 48 H. L. R., 454. 

Ferdnando vs. Milwaukee Mechanics Ins. Co., 81 
Wash., 244; 142 P., 693. 
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Owen Ins. Co. vs. Young, 86 Ala., 424; 5 So., 116; 
11 A. S. R., 51. 

Hartford Ins. Co. vs. Smith, 3 Colo., 422. 
Perpetual Bldg. Assn. vs. X. T. Fidelity, etc., 
Co., 118 Io., 729; 92 X. W., 686. 

Arbaniak vs. Freemans Ins. Co., 227 Mass., 132; 
116 X. E., 413. 

Earner vs. Mass. Bonding Co., 238 Mass., 80; 
130 X. E., 92. 

Respectfully submitted, 

JAMES A. O’SHEA, 

JOHX H. BURXETT, 
Attorneys fur Plaintiff in Err< r. 








